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RECENT CASES. 239 

R. 508; but by the weight of authority, when a new trial is asked for on the 
ground of misconduct of a juror it must be shown that the party was 
probably injured by such misconduct. Medlar v. State, 26 Ind. 171 ; State v. 
Cross, 95 Iowa 629. Bearing directly on the principal case, it was said in 
State v. Woodson, 41 Iowa 425, " It is not sufficient to vitiate a verdict of con- 
viction, that a juror made statements to his associates concerning defendant's 
character from his own knowledge unless prejudice is shown to have resulted." 
In a few cases it has been held that a presumption of prejudice arises from 
proof of misconduct. Commonwealth v. Roby, 12 Pick. 496; Creek v. State, 
24 Ind. 151. The better rule is that the matter of denying a motion for new 
trial for alleged misconduct on the part of the jury lies largely within the dis- 
cretion of the trial court. Wiest v. Luyendyk, 73 Mich. 661 ; People v. John- 
son, no N. Y. 134; Com. v. White, 147 Mass. 76. 

Damages — Personal Injuries — Future Suffering. — Schwend v. St. 
Louis Transit Co., 80 S. W. 40, (Mo.).— Held, that an instruction, in an action 
for personal injuries, authorizing recovery for pain and anguish which plaintiff 
"may" suffer in the future, is erroneous. 

While damages for future suffering may unquestionably be awarded, it is 
generally required that the suffering must be such as will necessarily follow. 
Washington <S-> G. R. Co. v. Harmon's Admr., 147 U. S. 571 ; Filer v. N. Y. 
C. R. Co., 49 N. Y.\42; Atlanta <S» W. P. R. Co. v. Johnson, 66 Ga. 259. Or 
at least must be reasonably certain. Ohio &* M. R. Co. v. Cosby, 107 Ind. 32; 
Stutz v. Chicago <S-» N. W. R. Co. , 73 Wis. 147. Such prospective suffering 
must not be merely speculative. Strohm v. N. Y. L. E. &° W. R. Co., 96 
N. Y. 305; Dawson v. City oj Troy, 49 Hun 322. When the court had cor- 
rectly charged the jury that such future suffering must be reasonably certain, 
a request by the defendant to charge further that ' ' damages must not be 
assessed for merely possible or even probable future effects not now apparent," 
was properly refused because it would merely tend to confuse the jury. Kan- 
sas City, F. S. &* M. R. Co. v. Stoner, 49 Fed. 209. In Raymond v. Kescn- 
burg, 91 Wis. 191, an instruction practically the same as that in the present 
case was held to be erroneous and both decisions follow the weight of authority. 

Death by Wrongful Act — Elements of Compensation. — International 
& G. N. R. Co. v. McVey, 81 S. W. 991 (Tex.).— In an action to recover 
damages for death by wrongful act brought under a statute similar to Lord 
Campbell's Act, held, that the children of the deceased may recover not only 
for the loss of the earning capacity of the father but also for the loss of his 
care and counsel. 

The liberal rule of compensation laid down in the present case is in 
harmony with many decisions holding that the care and counsel of a parent 
have a pecuniary value and that damages may be awarded for their loss. 
Anthony Ittner Brick Co. v. Ashly, 198 111. 562 ; Stern/els v. Metropolitan St. 
Ry. Co., 174 N. Y. 512; N. P. R. Co. v. Freeman, 83 Fed. 82. In many cases 
however it is held that recovery cannot be had in the absence of evidence 
that the deceased was fitted to give valuable advice and counsel. Walker v. 
Lake Shore R. Co., in Mich. 518; St. Louis &* S. F. R. Co. v. Townsend, 
69 Ark. 380. In May v. W. Jersey R. Co., 62 N. J. L. 63, it is held that the 
counsel must relate to pecuniary matters in order to form an element of com- 
pensation; while in ///. R. Co. v. Bentz, 108 Tenn. 670, it is stated that a 
wife cannot recover for the loss of the advice and counsel of her husband. In 



